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HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 
Resumed from 19 February. 
HON NICK GOIRAN (South Metropolitan) [12.29 pm]: The conduct of the government in the management of 
the Human Reproductive Technology and Surrogacy Legislation Amendment Bill 2018 has escalated from 
appalling to reprehensible. Let us be very clear about what is happening here today. Today is the third day on 
which the government has chosen to bring this bill before the house. Let us be clear that the government sets the 
agenda. The government selects the bills that are brought before this house. The first day on which the government 
brought this bill before the house was last Thursday—exactly one week ago. The government brought on this bill 
for a miniscule period on Thursday of last week. On Tuesday of this week, the government brought on this bill as 
its top priority. This bill was the only bill dealt with on Tuesday of this week. Yesterday, the government chose 
not to bring on this bill. Yesterday, there was a very revealing answer to a question without notice that I asked, 
and I will get to that in a moment. Today, the government has brought on this piece of legislation as its top priority. 
The reason I assert that the government’s conduct has moved from appalling to reprehensible is simply that last 
Thursday I drew to members’ attention my concern that the government was hiding the report of 
Associate Professor Sonia Allan. I quote from Hansard of Thursday, 14 February. At the time, I was providing an 
outline of my second reading contribution, and in indicating that I was getting towards the end of my outline, 
I said — 

I will then conclude my assessment of the legislation by giving some consideration to the 
Professor Sonia Allan review. Even though I will touch on that towards the end of my contribution, 
I mention it now — 

Remember, this was last Thursday — 
because I think it will be a good thing for members to contemplate as, in the not-too-distant future, we 
will recess until next week. The Professor Sonia Allan review was commissioned by the McGowan Labor 
government. The Professor Sonia Allan review of the two acts that we are being asked to amend has been 
kept secret by this government. Members may not be aware that the report of the review by Sonia Allan 
has been kept secret by the government. 

There was then an interjection from Hon Alanna Clohesy, Parliamentary Secretary to the Minister for Health — 
It has not. 

I then said — 
Where is it? Have you tabled it? 

At the time, during that exchange, I thought perhaps Hon Alanna Clohesy had some information that I was not 
aware of. She implied to the house that the report had not been finalised, because she asked rhetorically — 

Has it been finished? 
I responded to that by saying — 

Good question. What is happening with it? 
She arrogantly responded to that by saying — 

Keep going. Pop any question. Keep going. Pop any question. 
That was appalling. I had indicated to the house and to the parliamentary secretary that a source had told me that 
the government has had that report since January. It would be patently obvious to any member that last Thursday, 
14 February 2019, was some time after January 2019. If the information that my source had provided was correct, 
that meant the report had been finished and the government had the report but was keeping it secret. 
During question time yesterday, I asked the parliamentary secretary the following five-part question — 

I refer to the independent review of the Human Reproductive Technology Act 1991 and the  
Surrogacy Act 2008. 
(1) Has the minister written to the reviewer during the time of the review? 

The answer was no. I then asked — 
(2) If yes to (1), will the minister table those documents? 

The answer was that it was not applicable. I then asked — 
(3) Has the minister received correspondence from the reviewer during the time of the review? 
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The answer was yes. I then asked — 
(4) If yes to (3), will the minister table those documents? 

The answer was — 
(4) Yes. The attachment referred to is not provided, as the report has not been finalised. The 

Department of Health is assisting the reviewer in finalising the document for publication. The 
reviewer will brief the Minister for Health on the findings of the review, after which time the 
review will be published as soon as practicable. 

I then asked — 
(5) What has been the total of the invoices received for this review? 

The answer was $225 373.31. 
Attached to the document tabled yesterday by the parliamentary secretary was an email. The email is addressed to 
Minister Cook. To the best of my recollection, there is only one minister of the crown in the McGowan government 
with the surname “Cook”. Minister Cook received this email on 8 January 2019 at 1.08 pm. The email reads — 

Dear Minister Cook, 
It is with considerable pleasure and satisfaction that I am able to send you the Final Reports (Part 1)  
and (Part 2) on the review of the Human Reproductive Technology Act 1991 (WA) and the  
Surrogacy Act 2008 (WA). 
Please find them attached. 

Please find them attached, Minister Cook! The email continues — 
It has been an honour to have been entrusted with such a weighty task, and I do hope that you are satisfied 
with the outcome. 
I look forward to discussing them with you, in due course. 
Kind regards, 

The government has, rather pathetically, tried to hide the name of the person who sent that email, which provides 
all of the person’s qualifications, which include Associate Professor (Health Law), and Churchill Fellow 2011. If 
we hold the piece of paper up to the light, it becomes immediately obvious that the author is Sonia Allan. What 
a surprise! 
Last Thursday, on 14 February, the parliamentary secretary plainly misled this chamber. It is absolutely reprehensible 
that during the course of that exchange, the parliamentary secretary had the gall to suggest that I was the one who 
was misleading the chamber. I remind members of what happened last Thursday in this exchange. I said — 

This was a very helpful interjection by the parliamentary secretary. 
Hon Alanna Clohesy replied — 

Yes, I’m sure it was. Yes, but it’s not being kept secret, and that’s misleading and you know it is. You 
know it is misleading. 

I then said — 
Well, I do not know that. The information I had is that the government has had the report in its possession 
since January. We are in February now. That information I received from a source is true or not, but if it 
is incorrect then the parliamentary secretary can correct me and tell me where the report is. Has the 
government had it since January? If it has had it since January — 

The parliamentary secretary would not even let me finish. She said — 
You’re just trying to mislead. 

There is one person in this chamber who misled Parliament last Thursday, 14 February 2019, and that person’s name 
is Hon Alanna Clohesy. She is required at some stage later today to provide a personal explanation to the house about 
why she saw fit to repeatedly interject on my contribution to the second reading debate on the Human Reproductive 
Technology and Surrogacy Legislation Amendment Bill 2018 and imply that I was trying to mislead the 
Parliament, when in fact it is Hon Alanna Clohesy and her government who are trying to mislead the Parliament, 
because the government and Minister Cook have clearly, categorically and unequivocally had this report since 
8 January 2019. 

This government is absolutely obsessed with secrecy. We have heard the pathetic stuff that comes from the mouths 
of its members. We heard it yesterday when Hon Darren West said the word “transparency”. Members opposite 
clearly do not understand the meaning of the word. This was the government that said that it would be held to 
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a gold standard of transparency. Never before in Western Australian history have we had a greater government 
when it comes to transparency than the McGowan government! Apparently, that was going to be the case. Yet 
repeatedly, time and again, whether it is the gold tax, the lobster tax or the surrogacy bill—it does not matter what 
it is—these guys are trying to hide information from Parliament. It has to stop. We are sick of it. The people of 
Western Australia deserve better than this secrecy-obsessed government. 
The government has spent more than $200 000 of taxpayers’ money on this review. It commissioned the review 
of Associate Professor Sonia Allan. It was not the opposition. What often happens in these debates is that the 
government starts to feign outrage and say that the opposition has caused these problems, the opposition is in 
cahoots with the crossbenchers and the National Party and we are trying to block things and so forth. All we are 
doing is holding the government to account. The government said that it would have a gold standard of 
transparency. We have seen anything but that. Worse, it holds this Parliament in contempt with its disgraceful 
behaviour by suggesting that I was misleading Parliament when in fact the government was misleading Parliament. 
The parliamentary secretary is condemned by her own words. Yesterday, 20 February 2019, she answered my 
question in Parliament, and tabled a document dated 8 January 2019. She cannot retract it now. I encourage her at 
the first available opportunity to give proper consideration to this. She can make a personal explanation to 
Parliament and indicate that what she did last week was not deliberate and apologise to the house. If she does that, 
she will not hear from me again about this matter. In all sincerity, I ask her to correct the record. What happened 
last week was appalling. The fact that I discovered this yesterday in question time makes the conduct of this 
government reprehensible. The government owe the people of Western Australia an apology. It owes an apology 
to the members of Parliament who have sworn to do due service in this place with integrity. It owes this chamber 
an apology for that reprehensible behaviour. 
Although I will not pursue this matter with the parliamentary secretary any further in the event that she takes 
appropriate remedial action, it does not mean that I will be dropping the issue about the release of this report. The 
report needs to be released to the public. The taxpayers of Western Australia have paid more than $200 000 for 
a report that the government commissioned. The report is on the two acts that the government wants us to amend 
by the bill before the house. It is pointless providing this information to us as lawmakers after the event; we need 
the information now. I have previously said that the government has two choices. First, it can release the report so 
that members of Parliament can make a decision today or at some later stage with all the information available to 
them, so they can make a decision in an informed fashion. Second, if it does not want to release that report, it can 
defer the passage of this bill. 
I remind members that it is the government and the government alone that sets out the Business Program every 
day. It is the government and the government alone that sets out the weekly bulletin. It determines which bills on 
the Daily Notice Paper get selected for the Business Program of the day. It does that without any consultation with 
us. That is one of the privileges of being in government. I do not dispute that for one moment. As the elected 
government, it is entitled to the privilege of determining the order of business. That has been a longstanding 
procedure and convention of this place, and I think it is a procedure and convention that should remain. The point 
is that it can select from an abundance of things on the Daily Notice Paper. As at today, there are orders of the day 
that the government can bring on, plus any others that it might want to bring on, assuming that it did anything over 
the summer recess, other than talk about lobsters. If it did do something else, it can bring those matters to the 
chamber for our proper consideration as well. The government ought not to prioritise a bill when it has key 
information at its disposal that it continues to hide. 
This matter is made worse by the fact that we know that the government had the draft report as far back as 
September last year. We know that because the parliamentary secretary said so in answer to a question I asked last 
year. The government provided feedback on the draft report in September last year. Obviously, it cannot provide 
feedback on a report that it has never received. Plainly, we can be certain that the government had the draft report 
from at least September last year. It has provided feedback on that report. We can also be certain, courtesy of the 
information provided by the parliamentary secretary yesterday, 20 February 2019, that it has had the final reports, 
part 1 and part 2, since 8 January 2019. If that is the case, I call on the government to stop fiddling with the report. 
It has played around with this since September last year when it provided feedback on the draft report. It has been 
sitting on these final reports since 8 January. It should stop fiddling with the report. 
With all due respect to the minister, we are not interested in his views on surrogacy. We are disinterested in his 
views. This is a person and a government whose words can no longer be trusted. When it says something like, 
“You’re misleading Parliament”, we know we cannot believe those words that are uttered. The government has 
a healthy track record in that regard. We are disinterested in the Minister for Health’s view on this topic. We are 
interested in the view of the person the government commissioned to review the legislation. Whether we agree 
with that person’s view is entirely different, but as lawmakers in this place, we are entitled to have that information 
at our disposal. We are most certainly entitled to that, especially since the taxpayer has paid $225 373.31. I am so 
pleased that the government can be so accurate and precise to include the 31¢ that it paid the reviewer. It is so 
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meticulous, down to the final cent. Thirty-one cents—give me a break! It can be so meticulous and so transparent 
about that 31¢ but it cannot provide the report. As if we could care less about the 31¢. As if any member of the 
public could care less about the 31¢. We are concerned about how the government spent $225 000 of taxpayers’ 
money and the fact that it is now trying to keep it secret. 
The government has had the opportunity to release this report any time since 8 January. I accept that it could not 
provide the report earlier than 8 January because it did not have it before then. That was made clear by the email 
that was tabled yesterday. I note, however, that the original time line for the provision of this report was in October 
last year. I condemn this government for its mismanagement of the house because if it knew that it had this report 
since 8 January, why put it on the notice paper? Why put it on the weekly program or on the Business Program for 
the day? Yesterday, the parliamentary secretary said — 

The Department of Health is assisting the reviewer in finalising the document for publication. The 
reviewer will brief the Minister for Health on the findings of the review, after which time the review will 
be published as soon as practicable.  

Stop fiddling with it. Just give us the report. What does the government mean when it says it is “assisting the 
reviewer in finalising the document”? The reviewer has given the government the document. The reviewer said, 
“It is with considerable pleasure and satisfaction that I am able to send you the final report.” She did not say, 
“This is a report that I am pleased you could assist me in finalising.” For goodness sake, table the document or 
defer the bill! Those are the two options, honourable members. I am disappointed that the Leader of the House is 
away on urgent parliamentary business today because at the end of the day the Leader of the House is the person 
who controls the business program and the order of business. The Leader of the House has decided that this matter 
will be the top priority today, but the Leader of the House is away on urgent parliamentary business today, as she 
is entitled to be. She has left this sandwich to the Deputy Leader of the House. I am sure the Deputy Leader of the 
House is delighted about that. But at the end of the day, I want some answers from this government today. 
Hon Alannah MacTiernan interjected. 
Hon NICK GOIRAN: They might come from the Minister for Regional Development, who always has a lot to 
say. Maybe she can help us to get to the bottom of this matter. 
Hon Alannah MacTiernan interjected. 
The ACTING PRESIDENT: Order! We have one member on his feet. I give the call to Hon Nick Goiran. Please 
refrain from interjecting when possible. 
Hon NICK GOIRAN: If the Minister for Regional Development wants to interject and assist the house in the 
facilitation and the passage of this bill, I will be very happy to have her assistance. That is the best thing she can do 
as a very senior and experienced member. In fact, if we add up her years of parliamentary experience, she is probably 
the most senior member of the government. I do not know whether that is the case. If she is not the most experienced, 
she is certainly one of the most experienced. I think that she could be in the top three. She certainly has the most 
parliamentary experience of any Labor Legislative Council member at the moment. If that is the case, I call on the 
Minister for Regional Development, as the most experienced member opposite, to counsel her colleagues and say, 
“Look, this is a debacle. We, the Labor Party, are looking ridiculous in this situation because we are not being 
transparent; we are being the opposite of transparent.” She could say, as the most experienced member, “This is 
not good for the Labor brand. Mark McGowan said that he was going to be transparent, and we should make sure 
that we are.” But I do not know what is going to happen during the luncheon break. Perhaps cooler and calmer 
heads will prevail in government and somebody will see sense and say, “This is ridiculous. We, the Labor Party 
and the government, are embarrassed by our performance in this matter and we are going to rectify it.” 
As I have said, a number of remedial actions need to take place. First, the parliamentary secretary should stand 
and deliver a personal explanation. A brief apology is all that is necessary and we can move on. Second, somebody 
with seniority in the government should explain what the government is going to do with this report. Is it going to 
keep it under lock and key? Is it in some kind of cage that cannot be opened? Does the government need some 
boltcutters, some assistance or some heavy hitters to open up that cabinet? Is that what is required? Whatever it is, 
the government needs to provide an explanation. I suspect, given that this document was provided in an attachment 
to an email that is readily available, that at a minimum, as a soft copy, it could be easily distributed to members 
over the luncheon break. The Minister for Health has that power. It is without question that the Minister for Health 
could release that report this afternoon if he wanted to. He could have released it any time after 8 January, so he 
can certainly do it today. That would be another course of action available to the senior members opposite. I call 
on them, with all sincerity, to actively consider that as an option. 
The third option is that the government could defer the consideration of this bill to another occasion after the report 
has been tabled. That is the course of action available to the government at this time. Will a sensible approach to 
this be taken or will an arrogant approach be taken? Will we be told, “No, we’re going to keep this secret and, yes, 
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members of the Legislative Council, we’re going to give you a conscience vote on this matter, but we’re going to 
make sure that we provide you with a blindfold while you’re doing it”? That is another alternative. That would be 
the fourth option—that is the option that has been taken to date by this government. That is the reprehensible 
approach. The government should never have done that in the first place, but it did, and now that it has been caught 
out, it needs to take remedial action. We cannot persist with this debate and with having a matter of conscience; 
indeed, I will not countenance it. I will not countenance the Labor government asking members of this chamber to 
cast a conscience vote with a blindfold on. I will not countenance it under any circumstances—definitely not. 

Because of the arrogant approach of the government, which has now been caught out misleading the chamber, I had 
to speak at length on this matter earlier this week. Members may recall that I took them through what other jurisdictions 
have done with surrogacy legislation. I took members through the situation in the Australian Capital Territory and 
in New South Wales. I looked at the situation in the Northern Territory. I looked also at Queensland and 
South Australia, and I was coming to the conclusion of my analysis of Tasmania. I have already flagged with 
members that it is important that we look at the Victorian legislation as well. 

Hon Peter Collier: I want to hear about the Victorian legislation. 

Hon NICK GOIRAN: Yes, I will get to the Victorian legislation in due course. However, I very much suspect 
that in the report that the government continues to keep secret, there is some mention about what the other 
jurisdictions have done. It is inconceivable to me that the government would spend $225 000 of taxpayers’ money 
to get a reviewer to look at our legislation and that the reviewer would not look at any other jurisdiction. I very 
much suspect that in that report there will be some consideration about what has happened in other jurisdictions. 
That would be valuable information for members as they decide their conscience vote on this matter. 

This is no simple matter. If it was a simple matter, the government would not give its members a conscience vote. 
The very fact that the government has decided to give its members a conscience vote, which I reiterate I urge them 
to cherish, indicates that this is a complex matter. It must be a complex matter; otherwise, why give members 
a conscience vote? If it is a straightforward matter, do not give them a conscience vote. 

Hon Stephen Dawson: Member, our party rules state that on issues like this we have a conscience vote. 

Hon NICK GOIRAN: There you go. According to the Deputy Leader of the House in this place, the Labor Party’s 
rules indicate that matters like this are so significant and serious that they demand a conscience vote. I think that 
is an excellent rule. Again, it is a matter for the Labor Party what its rules are. I indicate, as the lead speaker for 
the opposition, that although we do not have a rigid system like the Labor Party—I do not say “rigid” in 
a derogatory fashion at all; and ours is a more flexible system—we also have a conscience vote on this matter, and 
members will cast their vote accordingly. I am simply saying that members should not be expected to cast their 
conscience vote with a blindfold on—a blindfold created by this government and their obsession with secrecy. It 
has to stop. Government members have options available to them, and I urge them over the luncheon interval to 
give serious consideration to how they are going to manage this bill this afternoon. 

It may be the case that they will revert to option four—that is the option they have pursued so far, which is to force 
members to proceed with a blindfold. I flag to members that if that is the case, rest assured I will conclude my 
remarks on the Tasmanian legislation, but I will spend some time looking at the Victorian legislation before 
comparing and contrasting that with our legislation in Western Australia—of course, that is the legislation that the 
government is looking to amend by virtue of the bill before the house, the Human Reproductive Technology and 
Surrogacy Legislation Amendment Bill 2018. The government has the option over the break to decide how we 
will manage this matter moving forward. So far it has moved from appalling to reprehensible. That has to stop. It 
needs to show proper regard for this chamber and its job as a house of review. 

After that I propose to go through a number of other issues, including those that are on the supplementary notice 
paper, and look at some of the remarks made by the minister and the parliamentary secretary in the progression of 
this bill. My view remains that the onus is on the government to persuade the rest of us that this reform is necessary. 

Sitting suspended from 1.00 to 2.00 pm 

Hon NICK GOIRAN: Prior to the interruption of debate for the luncheon interval, I had set out for the government 
four courses of action. The first is to apologise to the house; the second is to release the report, which we now 
know it has in its possession; the third is to defer consideration of the bill, if the government is not prepared to 
release the report; and the fourth is to continue reprehensibly. I can indicate to members that I have not been 
contacted by the government during the luncheon interval, so it is clear that the government has decided to continue 
with the fourth course of action, which is to continue reprehensibly. For those tuning in for the first time, the 
government specifically wants members to cast their conscience votes with a blindfold on. It does not want 
members to have access to information that the taxpayer has funded to the tune of more than $225 000. 
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That being the case, we—the 35 members of this place who will vote on the second reading of the bill before the 
house, the Human Reproductive Technology and Surrogacy Legislation Amendment Bill 2018—have no choice 
but to work with the remaining documents that are in the public domain. Clearly, there is information that would 
be of assistance to members, but the reprehensible government seeks to keep it from us. 

In my analysis of the documents that are on the public record, I took members through the various other 
jurisdictions in our Federation that have surrogacy regimes and schemes within their boundaries. The jurisdiction 
I was looking to conclude my remarks on is Tasmania. With specific regard to Tasmania, I had indicated to 
members that the relevant legislation in that jurisdiction is the Surrogacy Act 2012. I outlined a number of the 
guiding principles of the Tasmanian legislation and looked at the issues of altruistic surrogacy and commercial 
surrogacy. Members might recall that although altruistic surrogacy is permitted in Tasmania, a person must not 
enter into or offer to enter into a commercial surrogacy arrangement in that state. I also outlined who may enter 
into a surrogacy arrangement in that state and indicated to members that in Tasmania both gestational and 
traditional surrogacy may take place. I outlined to members the criteria that need to be met by commissioning 
persons and the criteria that need to be met by the surrogate mother. Interestingly, commissioning parents in 
Tasmania must be over the age of 21, whereas the surrogate mother must be at least 25 years of age. We will have 
a look at what the arrangement is in Western Australia in due course, but I will first finish my analysis of Tasmania, 
and then I want to look at Victoria before I look at the Western Australian regime. 

We know that in Tasmania the advertising of surrogacy is not legal, and because of the Health Law Central 
website—the website that the reviewer, Associate Professor Sonia Allan, has put together—we know that there 
are some issues with regard to commercial brokerage or advertising of surrogacy arrangements; specifically, that 
those types of things are prohibited. I set out for members on the last occasion I spoke the provisions under 
section 41 of the Surrogacy Act 2012, the Tasmanian legislation. To conclude my analysis of the Tasmanian 
legislation, I will look at the issue of enforceability. I will look at that now before I look at parentage orders and 
the issue of access to information for children. 

With regard to enforceability, a surrogacy arrangement in Tasmania is unenforceable, which means that parties can 
change their mind. However, there is an obligation to pay or reimburse the surrogate mother’s reasonable costs, and 
that obligation can be enforced. I draw members’ attention specifically to section 10 of the Surrogacy Act 2012, 
that being the statute applicable in the state of Tasmania. 

With regard to parentage orders in Tasmania, an application for a parentage order may be made not less than 
30 days and not more than six months after the day on which the child is born. Interestingly, in respect of that 
window of time within which a parentage order application may be made in Tasmania, there is provision to apply 
for special leave from the court. In that regard, I draw members’ attention to section 15 of the Tasmanian 
legislation. For parentage orders to be made, all the criteria for commissioning parents and the surrogate mother 
must have been met and, of course, the parties must have freely consented to such orders being made. 

With regard to the issue of access to information, we know from the Health Law Central website that entry onto 
the register of births, deaths and marriages regarding a parentage order must refer to the legislation and make 
reference identifying the entry of birth of that person as shown in the register before the parentage order or 
corresponding order was made. There are no specific legislative provisions in Tasmania regarding the notification 
of status to the child or that make provision for the release of information to children. 

Members might recall the national ethical guidelines to which I referred during previous consideration of the 
Human Reproductive Technology and Surrogacy Legislation Amendment Bill 2018 are very instructive in the 
Northern Territory regime or domain, where there is no specific legislation in force. Each jurisdiction has its own 
legislation. For example, the Australian Capital Territory has the Parentage Act 2004 and the Adoption Act 1993, 
and New South Wales has the Surrogacy Act 2010 and the Assisted Reproductive Technology Act 2007. The 
Northern Territory has no specific laws governing surrogacy. Queensland’s act is the Surrogacy Act 2010, and 
South Australia has two pieces of legislation—the first is the Family Relationships Act 1975 and the second is the 
Assisted Reproductive Treatment Act 1988. Tasmania has the Surrogacy Act 2012. 

The national ethical guidelines are very instructive in the Northern Territory regime, where there is no specific 
statutory guidance. The situation with those guidelines in the Tasmanian regime is that they provide that children 
have a right to information about their genetic heritage. Given the paramountcy of children’s best interests, they 
would be entitled to know about the circumstances of their birth, and information about their birth mother and any 
donors of genetic material. In effect, what Associate Professor Sonia Allan is saying to members of the public, by 
virtue of her analysis on her Health Law Central website, is that these national ethical guidelines are instructive 
and informative for all the regimes in our Federation, not just the Northern Territory, and that a practical example 
of the working of those guidelines is the Tasmanian legislation. 

Without further ado, I move to the state of Victoria. Two pieces of legislation set out its scheme. The first relevant 
act in the Victorian regime is the Status of Children Act 1974. That is particularly relevant when we consider 
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surrogacy in Victoria when looking at the issue of legal parentage orders. But that state has a second statute that 
is relevant when considering these matters, much like our own jurisdiction where there are two pieces of legislation 
that are relevant and for consideration—I might add, two pieces of legislation that the government thought to have 
somebody review independently and provide a report on that the government has had since 8 January and 
continues to keep secret. Nevertheless, the second piece of legislation that is relevant in the state of Victoria is the 
Assisted Reproductive Treatment Act 2008. That has relevance to the assisted reproductive treatment regime in 
that state. As is the case in other jurisdictions, the Victorian legislation has enshrined a number of guiding 
principles in its legislation. The associate professor usefully sets out for us five of those guiding principles on her 
website, Health Law Central. The first guiding principle is — 

the welfare and interests of persons born or to be born as a result of treatment procedures are paramount; 
The second guiding principle in the Victorian legislation is — 

at no time should the use of treatment procedures be for the purpose of exploiting, in trade or otherwise 
the reproductive capabilities of men and women or children born as a result of treatment procedures; 

The third guiding principle in the Victorian legislation is — 
children born as the result of the use of donated gametes have a right to information about their genetic 
parents; 

The fourth guiding principle is — 
the health and wellbeing of persons undergoing treatment procedures must be protected at all times; 

The fifth guiding principle that is pertinent to the Victorian regime is — 
persons seeking to undergo treatment procedures must not be discriminated against on the basis of their 
sexual orientation, marital status, race or religion. 

As to the kinds of arrangements that are legal in Victoria, altruistic surrogacy is permitted and commercial 
surrogacy is prohibited, as is the case in other jurisdictions. When it comes to altruistic surrogacy in Victoria, it is 
important to note that the contracts are not enforceable. I will speak a little more about that in a moment. However, 
altruistic surrogacy in Victoria permits the reimbursement of reasonable costs. That is allowed; there is scope for 
that in the Victorian legislation. 
It should be noted that a registered artificial reproductive technology provider can carry out a treatment procedure 
on a woman party to a surrogacy arrangement only if there has been approval from the Victorian Patient Review 
Panel. In that respect, our attention is drawn to section 39 of the Assisted Reproductive Treatment Act 2008, which 
is of course the applicable legislation in the Victorian jurisdiction. 
I have mentioned that commercial surrogacy is prohibited in Victoria. A surrogate mother must not receive any 
material benefit or advantage as a result of a surrogacy arrangement. Indeed, significant fines and/or up to two 
years’ imprisonment apply if a person breaches this provision. In that respect I respectfully draw to members’ 
attention section 44(1) of the Victorian Assisted Reproductive Treatment Act 2008. 
Who may enter into a surrogacy arrangement in Victoria? It is a person who is unlikely to become pregnant or 
unlikely to be able to carry a pregnancy or give birth, or, if the commissioning person is a woman, she would be 
likely to place her life or health or that of the baby at risk if she became pregnant, carries a pregnancy or gives 
birth. That is the scope of persons who may enter into surrogacy arrangements in Victoria. 
Members will recall that, in different jurisdictions, both gestational and traditional surrogacy are permitted, 
although not always in every jurisdiction. According to the Health Law Central website, authored by the 
government’s preferred reviewer, Associate Professor Sonia Allan, only gestational surrogacy is permitted in 
Victoria. Section 40 of the Victorian Assisted Reproductive Treatment Act 2008 provides that the surrogate 
mother’s eggs are not to be used in the conception of the child. That is the clear regime in Victoria. As is the case 
in other jurisdictions, Victoria has a number of criteria that need to be met by both the commissioning persons and 
the surrogate mother. Very interestingly, one of the criteria that must be met by commissioning parents in Victoria 
is that criminal record checks and child protection order checks must be undertaken. The Victorians have the gold 
standard with that provision. In comparing and contrasting legislation throughout the commonwealth, it is clear 
that the Victorians have the best system, in requiring criminal record checks and child protection order checks for 
commissioning persons. I will speak on that a little later. As members will be aware, I have an amendment on 
supplementary notice paper 88, issue 1, which was provided to members on 11 February 2019. I recommend that 
members spend a moment familiarising themselves with that supplementary notice paper, which sets out a number 
of amendments, including one that will bring Western Australia into line with Victoria in requiring that 
commissioning persons undertake criminal record checks and child protection order checks. As I said, I will 
elaborate on that a little later. 
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I mentioned that Victoria has a Patient Review Panel that must be satisfied of a number of things in relation to 
commissioning persons before approving a surrogacy arrangement. I will outline four of those things. I draw their 
attention of members with a particular interest in the Victorian legislation to section 40 of the Assisted Reproductive 
Treatment Act 2008 for a complete understanding of what the Patient Review Panel must be satisfied of before 
approving a surrogacy arrangement. The first criterion that the Patient Review Panel must be satisfied of is that 
a doctor must have formed an opinion that the commissioning parent is unlikely to become pregnant, or be able to 
carry a pregnancy or give birth or, if the commissioning parent is a woman, she is likely to place at risk her life or 
health or that of the baby if she becomes pregnant, carries a pregnancy or gives birth. The second criterion is that 
the commissioning parents must have received counselling and legal advice. The third criterion is that the parties 
to the surrogacy arrangement are aware of and understand the personal and legal consequences of the arrangement. 
The fourth criterion is that the parties to the surrogacy arrangement must be prepared for the consequences if the 
arrangement does not proceed. Why would it not proceed? As I mentioned earlier, people are able to change their 
minds in Victoria. 

A report from a counsellor who provided counselling must be provided to the Patient Review Panel in Victoria. 
There are similar requirements under the Status of Children Act 1974, which is the other relevant piece of Victorian 
legislation. This is necessary when an arrangement has occurred without the assistance of an artificial reproductive 
technology provider—for example, when self-insemination has been used. Sonia Allan, on the Health Law Central 
website, draws our attention to section 23 of the Victorian Status of Children Act 1974. 

In Victoria, in addition to the criteria that must be met by the commissioning persons, a similar set of criteria must 
be met by the surrogate. Once again, criminal record checks and child protection checks must be undertaken by 
the surrogate mother and her partner, if any. Victorians have definitely hit a gold standard on child protection, with 
criminal record checks and child protection checks for both commissioning parents and the surrogate mother, and 
I note that that is extended even as far as the surrogate mother’s partner. I am encouraging members to consider 
that measure for Western Australia. Why would we want to have a lesser standard of child protection than exists 
in Victoria? I will look at that and elaborate on it in due course. The Patient Review Panel also has work to do on 
the criteria that the surrogate mother needs to meet. The Patient Review Panel cannot approve a surrogacy 
arrangement unless it is satisfied of a number of things. I will draw to the attention of members six things that the 
panel must be satisfied of. 

In section 40 we learn of the criteria that must be met by the surrogate mother. The first criterion is that the 
surrogate mother’s eggs will not be used in the conception of the child. The second is that the surrogate mother 
has previously carried a pregnancy and given birth to a live child. This cannot be her first pregnancy. The third is 
that the surrogate mother is at least 25 years of age. Members will recall that that is the same threshold that exists 
in Tasmania. The fourth criterion that the Patient Review Panel must consider is whether the surrogate mother and 
the surrogate mother’s partner, if any, have received counselling and legal advice. That must be undertaken and 
the review panel must be satisfied that that has occurred before it can approve a surrogacy arrangement. The fifth 
criterion is that the parties to the surrogacy arrangement need to be aware of and understand the personal and legal 
consequences of the arrangement. Plainly, there must be some personal and legal consequences of surrogacy 
arrangements, otherwise that Victorian provision would be nonsensical. The Patient Review Panel must be 
satisfied that the parties are aware of and understand that. It is insufficient for the parties to simply be aware of the 
consequences. As well as being aware of the consequences, they must understand the consequences. 

Quorum 

Hon ROBIN SCOTT: I believe we do not have a quorum. 

The ACTING PRESIDENT (Hon Martin Aldridge): There is a quorum. There is no point of order. 

Debate Resumed 

Hon NICK GOIRAN: The final criterion that the Patient Review Panel must be satisfied of when it is considering 
a surrogacy arrangement, as set out in section 40 of that jurisdiction’s statute, is that the parties to the surrogacy 
arrangement are prepared for the consequences if the arrangement does not proceed in accordance with the parties’ 
intentions, including the commissioning parent deciding not to accept the child or the surrogate mother choosing 
not to relinquish the child. All the things I have described under what I have described as the “change of mind” 
provision need to be made crystal clear to individuals who are considering surrogacy arrangements in Victoria. It 
not only needs to be made crystal clear to them, but also, as an oversight mechanism, the Patient Review Panel 
must be satisfied that that is the case. 

As was the case for the commissioning persons, if there is a report from a counsellor who provided counselling to 
the surrogate mother, that report must be provided to the Patient Review Panel. It is noted that similar requirements 
are necessary under the Status of Children Act 1974, which is the other relevant piece of legislation that operates 
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in Victoria. Such requirements are necessary when an arrangement has occurred without the assistance of an 
artificial reproductive technology provider. 

As I have done with other jurisdictions, I have looked to see whether advertising for surrogacy is legal. The answer 
with regard to Victoria is no. Advertising for surrogacy is not permitted. Section 45 of the Victorian Assisted 
Reproductive Treatment Act 2008 states that a person must not publish, or cause to be published, a statement, 
advertisement, notice or document—that includes in a newspaper, on television, radio or the internet, or by other 
means—that a person is or may be willing to enter into a surrogacy arrangement; is seeking another person who 
is or may be willing to enter into a surrogacy arrangement, or to act as a surrogate mother or to arrange a surrogacy 
arrangement; is or may be willing to arrange a surrogacy arrangement; is or may be willing to accept any benefit 
under a surrogacy arrangement, whether for himself or herself or for another person; is intended or likely to counsel 
or procure a person to agree to act as a surrogate mother; or to the effect that a person is or may be willing to act 
as a surrogate mother. Those are the Victorian provisions regarding advertising. Indeed, the penalty is 240 penalty 
units, two years’ imprisonment or both. That is the seriousness of the matter in Victoria. 

I mentioned earlier that surrogacy arrangements in Victoria are not enforceable. The legislation recognises that the 
birth mother may choose not to relinquish the child and that the commissioning persons may choose not to take 
the child. How exactly does Victoria deal with that type of situation? What if both the birth mother and the 
commissioning parents choose not to take the child? Perhaps, in the fullness of time, the parliamentary secretary 
can inform us about that when she delivers her reply. It may indeed be found in the review report that the 
government is keeping secret, but we do not know about that. If, at the very least, the parliamentary secretary could 
inform us of that, that would assist us in our ongoing deliberations. 

I move to parentage orders in Victoria. Provided that the requirements I have set out earlier for the commissioning 
parents and the surrogate mother have been met and a child has been born, the commissioning parents may make 
an application to the court for legal parentage. They can apply to the court for what is referred to as a legal 
parentage order. They must do so no less than 28 days or no more than six months after the child has been born. 
Unlike the Tasmanian legislation, it appears that there is no capacity or provision for special leave to be applied 
for from the court. That appears to be a uniquely Tasmanian provision. Victoria has what appears to be a fairly 
strict window of time in which the application must be made—that is, no less than 28 days and no more than 
six months after the child has been born. 

Members may recall that in Victoria two pieces of legislation apply. The second piece of legislation that is 
applicable is the Status of Children Act 1974, which requires that the court must be further satisfied that several 
things have taken place. I draw members’ attention to section 22 of the Status of Children Act 1974—not to be 
confused with the Assisted Reproductive Treatment Act 2008—which makes apparent that a court must be 
satisfied of certain criteria. Firstly, that the making of the order is in the best interests of the child; secondly, that 
the patient review panel approved the surrogacy arrangement before it was entered into; and, thirdly, that the child 
was living with the commissioning parents at the time the application was made. In the same jurisdiction—indeed, 
in the same section of the Status of Children Act 1974—the court also requires confirmation that no material 
benefit was gained by the surrogate mother and/or her partner, if any, in a particular case. The surrogate mother 
and her partner, if any, must consent to the order and the court may make any other consideration it deems relevant. 

Additionally, that act provides supplementary provisions for surrogacy arrangements that have occurred without 
the assistance of a registered artificial reproductive technology provider. When a surrogate mother in Victoria 
becomes pregnant as a result of artificial insemination and the commissioning parents have applied for a substitute 
parentage order, the court must be satisfied of another three requirements. Firstly, that the surrogate mother was 
at least 25 years of age before entering the arrangement. Secondly, that all parties—that is, the surrogate mother, 
her partner, if any, and the commissioning parents—have received counselling as per the requirements set out in 
the legislation. Lastly, that all the parties have received information about the legal implications of the surrogacy 
arrangement they are entering into. In that respect, I specifically draw members’ attention to section 23 of the 
Victorian Status of Children Act 1974. 

Sonia Allan has an assessment of the Victorian legislation on the Health Law Central website. We must  
consider what the Victorian scheme does for children’s access to information. We know from  
Associate Professor Sonia Allan’s website that when artificial reproductive treatment is sought in Victoria, it is 
a requirement that the donors of gametes consent to information being put on a central register. In the case of 
a birth, the ART providers and doctors must also provide the central register with details of the name of the person 
born as a result of the artificial reproductive technology, the name of the donor and the name of the woman on 
whom the procedure was carried out and the name of her partner, if any, as well as information about the kind of 
procedure that was carried out. This information can be found in part 6 division 1 of the Victorian Assisted 
Reproductive Treatment Act 2008. Lastly, I note that an application for information about a donor can be made by 
an adult who was conceived using donor gametes, or by a child subject to having the approval of their parents or 
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guardians and having undergone counselling. Again, interested members can find that information in sections 56 
and 59 of the Victorian Assisted Reproductive Treatment Act 2008. 

What did the Standing Committee on Legislation say about the Victorian legislation when it considered that 
regime? I have referred members to the committee’s twelfth report of May 2008 in the thirty-seventh Parliament. 
The committee had a number of members who are still serving in this place and some who have since retired. On 
the Victorian legislation the report states on page 6, at paragraph 4.19 — 

According to the Infertility Treatment Act 1995 (Vic) surrogacy agreements are void and cannot be 
enforced in court. 

There is a footnote reference to section 61 of that act. The paragraph continues — 

It is also illegal to “make, give or receive or agree to make, give or receive a payment or reward in 
relation to or under a surrogacy agreement or an arrangement to act as a surrogate mother.” 

There a reference is made to section 59 of the Victorian Infertility Treatment Act 1995. The report states — 
While the legislation does not specifically prohibit altruistic surrogacy where no payment is made, such 
agreements have no legal force. 

The committee draws our attention to a Victorian Law Reform Commission paper. For members who want to 
access that paper, it is entitled “Assisted Reproductive Technology & Adoption: Position Paper Three: Surrogacy” 
and was published in 2005. The committee specifically draws our attention to page 10 of that Law Reform 
Commission report. 
Paragraph 4.20 of the committee’s twelfth report to Parliament in the thirty-seventh Parliament states — 

The Victorian Law Reform Commission’s 2007 comprehensive review of Assisted Reproductive 
Technology … and Adoption … recommended that access to ART services be provided to potential 
surrogates. Recommendations in relation to the regulation of surrogacy include: 

The committee draws our attention to recommendations 99 to 130. All those recommendations are found in the 
Law Reform Commission report I referred to earlier. Specifically, if members look at pages 14 to 16 of that report, 
they will see that it touches on those matters. The committee thought it necessary, still at paragraph 4.20 of its 
report, to outline those recommendations, which are — 

Surrogacy agreements should continue to be void however where parties to a surrogacy arrangement have 
agreed to the reimbursement of prescribed payments, that part of the agreement should be enforceable. 
Commercial surrogacy should not be permitted however reimbursement of prescribed payments actually 
incurred should be permitted. 

To be clear, the recommendation is that commercial surrogacy should not be permitted; however, reimbursement 
of prescribed payments incurred should be permitted. The committee’s third recommendation states — 

The County Court should be empowered to make substitute parentage orders subject to certain conditions … 
There the committee draws our attention to recommendation 123 of the Law Reform Commission’s report, which 
can be found at page 16. Those conditions are then set out at the top of page 7 of the committee’s report. There are 
six such conditions and they are outlined as follows — 

• The court is satisfied it would be in the best interests of the child. 
• The application was made no earlier than 28 days and no later than six months after the birth of the child. 
• At the time of the application, the child is living with the applicant/s. 
• The applicants have met the eligibility criteria for entering into a surrogacy arrangement. 
• The surrogate mother has not received any material advantage from the arrangement. 
• The surrogate mother freely consents to the making of the order. 

When the Standing Committee on Legislation in the thirty-seventh Parliament tabled its twelfth report, it outlined 
some further recommendations that relate to the Victorian legislation. For the benefit of Hansard, I now refer to 
paragraph 4.20.4 on page 7, where it says — 

Prescribed payments should be limited to reasonable medical expenses, lost earnings up to a maximum 
of two months in the absence of paid maternity leave, any additional lost earnings or medical expenses 
incurred as a result of special circumstances and reasonable legal expenses.  

There the committee of the thirty-seventh Parliament references recommendation 121 of the Victorian Law 
Reform Commission Report. The committee goes on to say — 
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A woman intending to act as a surrogate should not be subject to the requirement that she is infertile. 
There reference is made to recommendation 112 and specifically to page 15 of the Victorian Law Reform 
Commission’s report. The committee goes on to then discuss recommendations 114 and 115, which can be easily 
found at page 15 of the Law Reform Commission’s report. Those recommendations deal with the matters set out 
by the committee at paragraph 4.20.6, which says — 

A woman intending to act as a surrogate should be at least 25 years old and in assessing whether she is 
able to give informed consent, consideration should be given to whether she has already experienced 
pregnancy and childbirth, however, this should not be a prerequisite. 

As has become apparent, that is something that the Victorians must have changed, because that is now one of the 
criteria set out by Sonia Allan in her review contained on the website that I referred to earlier. At paragraph 4.20.7, 
the committee draws our attention to recommendation 116. Recommendation 116 states — 

Partial surrogacy should be permitted where the surrogate mother’s egg is used in the conception of the 
child. 

The report goes on to refer to recommendation 118, which states — 

While a genetic connection between the child and commissioning parent/s is preferred, people who are 
unable to contribute their own gametes should also be able to commission a surrogacy arrangement. 

There, reference is made to recommendation 118 of the Law Reform Commission’s report, and specifically 
page 15. In addition, reference is made to recommendation 105, which is found at page 15 of the Victorian Law 
Reform Commission report. According to the committee’s twelfth report at page 7, recommendation 105 states — 

Regulations should specify issues to be addressed during counselling. 

The last of the matters that the committee draws to our attention in the Victorian Law Reform Commission report 
is recommendation 127, which can be found at page 16 of the Law Reform Commission’s report. There it states — 

The court should have the discretion to make parentage orders in favour of people who already have 
children through surrogacy arrangements if certain requirements are met. 

When the committee in the thirty-seventh Parliament provided its assessment of the Victorian legislation to this 
chamber, it concluded by making these remarks, which can easily be found on page 8 of its report, starting at 
paragraph 4.21. It states — 

The VLRC carefully considered the question of whether partial surrogacy and/or surrogacy using donor 
gametes should be permitted and concluded that it was “difficult to generalise about the value of genetic 
connections in family relationships.” 

Paragraph 4.22 states — 

Consequently the VLRC recommended that partial surrogacy should be permitted but that “caution needs 
to be exercised because there is limited research on outcomes for children and surrogates in these 
situations.” 

Paragraph 4.23 states — 

The Commission noted that research indicated that a genetic connection between the child and arranging 
parents is preferable however it was considered that this should not exclude those people who were unable 
to provide their own gametes but were otherwise eligible for ART. 

Paragraph 4.24 states — 

The VLRC concluded that surrogacy should be carefully regulated and that: — 

The committee then specifically quotes from page 179 of the Victorian Law Reform Commission’s report. It says — 

[e]ven if the law permits gestational but not partial surrogacy, the surrogate should retain the right to 
refuse to consent to the transfer of parentage of the child upon birth. 

That is the situation with the Victorian legislation. Before I embark on looking at the Western Australian 
legislation, I want to note and draw to members’ attention that when I had a briefing last year with the member for 
Churchlands, the shadow Minister for Health, some supplementary information was provided to us. I want to bring 
that to members’ attention at this stage because it relates to the situation in other jurisdictions. We were told in an 
email provided to us, it appears, on 18 September 2018 the following. This information comes to us courtesy of 
the senior policy officer in the office of the minister, and the email says — 
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I am advised by the Director of the Reproductive Technology Unit in Health (below advice in italics). 
Further to this info provided below, in the presentation the Direcotr has given to MPs she advises there 
have been 34 approved applications for surrogacy in WA since the surrogacy laws passed and this has 
resulted in 10 births:  

I will pause there because, as members may recall from the debate on Tuesday, there is an issue with how many 
applications have been received and considered by the Reproductive Technology Council and how many of them 
have been approved, because there are three sets of information: what was provided at the briefing, what has been 
provided on the parliamentary record in answers to questions that I have asked over an extensive period, and the 
information that can be calculated if one takes the time to go through each of the Reproductive Technology 
Council’s annual reports. That issue remains unresolved and I have specifically drawn it to the attention of the 
parliamentary secretary, seeking advice for the benefit of members on exactly what the demand for surrogacy has 
been in Western Australia since the act commenced 10 years ago. The information provided in September was that 
34 applications had been approved. Members may recall that, at the time, it was stated that 35 applications had 
been received, one of which had been rejected. Naturally, that would leave 34 approved applications. However, 
I question whether that is consistent with the other sources to which I referred earlier. Nevertheless, in this email 
from 18 September 2018, the opposition is informed by the senior policy officer in the minister’s office of some 
information that has been provided by the director of the reproductive technology unit in the Department of Health. 
Members may recall, as I was quoting the email a little earlier, that it included the phrase “below advice in italics.” 
This is the advice that was provided in italics — 

Essentially the information that is being sought is not available. 

There are only annual figures for Australia and New Zealand that I refer to in my brief [the brief 
presentation she provided to MPs]—i.e for 2015 there were 55 surrogacy births—that report does not 
provide data on relationship status or sexual orientation. The RTC — 

Which is, of course, the Reproductive Technology Council — 

publish their approval of surrogacy applications as cumulative frequencies and do not report numbers 
less than five and do not report on the relationship or sexual orientation of applicants. 

I pause there to note that it is interesting that the information that has been provided to the opposition by the 
government states that the RTC published its approval of surrogacy applications as cumulative frequencies and 
does not report numbers lower than five. It used to report them but that was changed midway through the 
reporting scheme. I think that needs to be reconsidered, and it might be something that members will 
contemplate as an amendment in the event that this bill is second read. In Committee of the Whole House, 
perhaps we ought to look at the reporting regime in this state because it is abundantly unclear what the basis is 
for hiding information simply because the numbers are lower than five. It does not stack up that it is because if 
a number lower than five is provided—for example, four—it means that a person can somehow be identified. 
There is no basis for a statistic in a government report that is tabled in Parliament that states the number four, 
rather than the number five, means it is easier to discern and identify a person. If I said to members that, for 
example, there were four applications for surrogacy last year or there were five applications for surrogacy, either 
way, members cannot identify those Western Australians. Why anyone would want to identify them is beyond 
me anyway. In order to provide accurate information to Parliament, it makes absolutely no difference whether 
Parliament is informed that the figure is four, five or six regarding any alleged—manufactured, even—risk of 
identifying people. The fact that there is some guideline floating around in the system is not a cogent reason to 
not provide this information on the public record, especially when the Reproductive Technology Council 
provided that information for a number of years. Otherwise, the implication is that what the Reproductive 
Technology Council was doing was very wrong. I do not think it was wrong. I think it was just doing its job. It 
was setting out the information that is provided in the act. Over the upcoming recess, members might want to 
contemplate that as an amendment as we continue our deliberations on this bill. Maybe this is something that 
the reviewer has provided in the report that the government is keeping secret. Perhaps this issue of reporting 
and being higher or lower than five is contained in the advice that has been given to the government at the cost 
of more than $225 000. We do not know. The parliamentary secretary and the Minister for Health know, but 
they do not want us to know whether any comment has been made on that. Perhaps, if the government continues 
to refuse to provide that information before we can consider this matter further, at the very least, it should 
indicate whether that information is in the review by Associate Professor Sonia Allan. 

In the email that was provided on 18 September 2018 by the senior policy officer in the minister’s office, the 
advice that was provided in italics from the director of the reproductive technology unit continues — 

However, there have been no applications for same sex or single persons under the Surrogacy Act 2008. 
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The Reproductive Technology Council and the government have told us that over a 10-year period, no single 
person has made an application under the Surrogacy Act and neither has a same-sex couple. Of course, the scheme 
has been restricted to females only, but the point is that not one application has been made. It is up to the 
government to discharge its onus of proof and explain to us why it is necessary to increase the categories of 
individuals who can access surrogacy when the current categories have not even applied for it in the 10 years of 
the scheme. That information was not provided by me; it was provided by the senior policy officer in the minister’s 
office on or around 18 September 2018, which is the advice provided in italics from the director of the reproductive 
technology unit in the Department of Health. I thank them for providing that information. It is exactly the type of 
transparent information that should be provided to members of Parliament as they are considering law reform. 
I congratulate those officers for doing so. 

The advice provided in the same email also goes on to say — 

Victoria has a Patient Review Panel and publish the number of surrogacy applications received each 
year but not details of relationship or sexual orientation.  

A link is then provided in this email by the government’s advisers to indicate where that information comes from 
in the Victorian regime. The advice continues — 

The Victorian regulators would not provide any numbers for same sex male couples, but stated that it 
would be accurate to say that several applications have been approved in the past few years, as state in 
my brief. 

As I said, maybe something that members want to contemplate over the upcoming break is whether we should be 
looking at amendments to the legislation before us. Two pieces of legislation are before us that the government 
seeks to amend. Should we be looking to draft? Should we be looking to craft amendments to improve the quality 
of the data? I remind members that the opening line of advice by government advisers on this was, and I quote, 
“Essentially, the information that is being sought is not available.” If, in this instance, the information is genuinely 
not available, that is a deficiency that ought to be remedied, and is capable of being remedied by the 35 members 
in this place who will vote on the bill moving amendments. That is certainly something I am happy to explore over 
the upcoming recess as we continue our consideration of this matter. Once again, I wonder whether that is 
something that is contained in the report that the government has been keeping secret since 8 January this year. 
Having provided some form of overview of my second reading contribution; considered the genesis of the act that 
is before us, specifically the Surrogacy Act 2008; considered other members’ concerns at that particular point in 
time; considered what the Standing Committee on Legislation provided in the thirty-seventh Parliament; looked 
at what information the Reproductive Technology Council has provided to us since the regime first started in 2009; 
looked at some of the information that I have extracted from governments of both persuasions over the years, 
through questions on notice and the like; and noted in some detail, I might add, the situation in other jurisdictions, 
I now want to turn to the issue of criminal record checks. 
In my view, criminal record checks are needed. This is not a new position for me. I inform members that on 
29 December 2016—members know that that date was during the time of the previous Liberal government—
I communicated with the then Minister for Child Protection, who, of course, was the honourable Andrea Mitchell, 
then member of the Legislative Assembly. I communicated to her by way of a note and I set out for the Minister 
for Child Protection the issue, background to the information, and some analysis and recommendations. The issue 
that I brought to the attention of the government in December 2016 was that the Surrogacy Act 2008 and the 
corresponding Surrogacy Regulations 2009 do not include a requirement for criminal record or child protection 
order checks to be provided by any of the parties involved in the surrogacy arrangement. Additionally, no law 
prohibits Western Australians from taking part in international surrogacy arrangements. That was the issue. It was 
a statement of fact that I provided to the previous government in December of 2016. I then provided some 
background to the issue by highlighting four significant cases. I will spend some time in a moment detailing those 
four significant cases. I warn members that those four significant cases are disturbing. I am left in the unenviable 
position: do I bring to the attention of members disturbing cases of surrogacy? If I am going to persuade members 
that we should join Victoria and have criminal record checks, members need to be aware of the disturbing cases, 
because if there are no disturbing cases, there is no basis upon which to have criminal record checks in our 
surrogacy legislation. I will detail those four significant cases, which, I add, will not be the first time that I have 
referred to those cases. I brought those four cases to the attention of the previous government in December 2016. 
In this note I set out some information about those four cases and then I provided my analysis. I looked at the 
Victorian surrogacy arrangements and then I noted, for the minister at the time, that New South Wales, the 
Australian Capital Territory and Queensland all prohibit overseas commercial surrogacy arrangements. 
I concluded with two recommendations that I made to the government at that time, the first of which was that the 
Minister for Child Protection should write to the Minister for Health recommending that he consider an additional 
requirement within the Surrogacy Regulations 2009 for all parties in a surrogacy arrangement to provide a criminal 
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record check and consent to a child protection order before approval for surrogacy is granted. Secondly, 
I recommended that the Minister for Child Protection write to the Minister for Health recommending that he 
consider amending the Surrogacy Act 2008 to include a ban on overseas surrogacy arrangements, consistent with 
the approach adopted in New South Wales, the ACT and Queensland. 
I draw that to the attention of members now, because I want them to understand that this is an issue that I have 
pursued for some time. It is not an issue I now raise because the surrogacy bill is before us; it has been my 
considered opinion for an extensive period that we should join Victoria in having criminal record and child 
protection order checks when it comes to surrogacy arrangements. I cannot fathom why we would want a lesser 
standard than that in Victoria. I want to bring to members’ attention four cases, and again, I emphasise, 
re-emphasise and underscore for the benefit of members that the sole purpose of bringing these cases to the 
attention of members is to demonstrate that there are some individuals—not to be confused with all individuals—
who procure surrogacy arrangements for despicable purposes. That happens and I will highlight four cases in 
a moment. That is why criminal record and child protection order checks are in order, given that the state is being 
asked to intervene in this situation. The child is not being created naturally, there is a request for the state to 
intervene and when the state has been asked to intervene and to assist in the reproduction process, the state has 
a duty to make sure that we are acting in the best interests of children. I remind members that that is the 
paramountcy principle in this debate that already exists in the current legislation. If we are going to act in the best 
interests of children and if the state is being asked to intervene and involve itself in this reproduction process, then 
step 1 ought to be to ensure that criminal record and child protection order checks are done, as is the case in 
Victoria. That has been the case in Victoria for a very long time. We should have at least the same level of child 
protection in our state, not a lesser standard. I know that that will be disturbing to some members; I know that 
some will manipulate that information to somehow suggest that every person who is applying for a surrogacy 
arrangement must have despicable motives. That is not what I have said, and if someone tries to misquote me, 
I will simply provide them with the Hansard of today’s debate to re-emphasise and underscore the point that that 
is utterly irrelevant. The main point here is that some people do it, and the state has a duty. We cannot shirk the 
fact that the state has a duty if it is to intervene into this reproduction process. This scheme has been in place in 
Victoria for an extensive period of time and I would like the parliamentary secretary to explain to me why we 
would want to have a lesser standard of child protection in our state than that which exists in Victoria. 
I draw members’ attention to a case that can be found, for those who are interested—and, indeed, for the benefit of 
Hansard, as I am going to be quoting extensively from this article—in The Sydney Morning Herald of 30 June 2013. 
The article is entitled “Named: the Australian paedophile jailed for 40 years”. The author of the article is the news 
editor of The Sydney Morning Herald; he was previously the crime and justice editor. The article states — 

Standing before an American court convicted of the most heinous of child sex crimes, the double lives of 
Australian citizen Mark J. Newton and his long-term boyfriend Peter Truong were laid bare. 
“Being a father was an honour and a privilege that amounted to the best six years of my life,” the 
American-born Newton, 42, told the court. 
Moments later Newton was sentenced to 40 years in prison for sexually abusing the boy he and Truong, 
36 from Queensland, had “adopted” after paying a Russian woman $8000 to be their surrogate in 2005. 
Police believe the pair had adopted the boy “for the sole purpose of exploitation”. The abuse began just 
days after his birth and over six years the couple travelled the world, offering him up for sex with at least 
eight men, recording the abuse and uploading the footage to an international syndicate known as the 
Boy Lovers Network. 
“Personally … I think this is probably the worst [paedophile] rings … if not the worst ring I’ve ever heard 
of,” investigator Brian Bone of the US Postal Inspection Service told reporters outside the US federal 
court room in Indiana. 
US District Judge Sarah Evans Barker said the pair deserved a harsher punishment but were tried at 
district court level to avoid subjecting a jury to the repulsive images that had been produced. 
“What can be said? What can be done to erase some of the horror of this?” Judge Barker said in handing 
down her sentence. 

The reporter goes on, later in the article, to say — 
Newton and Truong gave an interview to a local ABC reporter in Far North Queensland in 2010 on their 
battle to have a child as a gay couple. Their search started in 2002 in the US, where they both were 
working, and when they did not have any success Truong travelled to Russia and found a woman who 
they “clicked with personality-wise”. She was paid $8000 and, as per their agreement, granted the couple 
sole custody of the boy, handing him over five days after his birth in 2005. 
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The family planned to live in Cairns but that was delayed because Australian authorities initially refused 
to grant the child a visa. That took 2 years and upon their eventual arrival in Australia they said Customs 
quizzed them for hours. Police were also sent to the family’s house in Cairns to check up on the pair. 
In the radio interview, 20 months before their arrest, Newton was asked if he felt the extra attention was 
because authorities suspected there was “something dodgy ... something paedophlic going on here?” 
“Absolutely, absolutely, I’m sure that was completely the concern,” Newton replied. 
Evidence before the court revealed the abuse began before the couple returned to Australia. One video is 
said to show Newton performing a sex act on the boy when he was less than two weeks old. 
Judge Barker said the pair brainwashed the child to believe the sexual abuse was normal. Newton was also 
said to have trained the boy to deny any inappropriate behaviour if he was ever questioned by authorities. 
Newton and Truong came to the attention of police in August 2011 after their connections to three men 
arrested over the possession of child exploitation material came to light. The couple had visited the three 
men in the US, New Zealand and Germany with their son. 
While the couple were visiting family in the US, Queensland police searched their Cairns home and found 
enough evidence to alert their US counterparts who raided their Los Angeles base and took the boy into 
custody. 
Newton and Truong claimed they were being targeted because they were homosexual. However after his 
arrest in February 2011, Truong gave investigators the password to the computer hard drives police had 
seized. It detailed the years of abuse. 

That is the first sickening case, and I once again reiterate that the purpose of bringing that story to members’ 
attention is to indicate that some individuals will access a surrogacy arrangement for perverted motives—I hasten 
to add some, not all. It is the “some” that we, as legislators, should be concerned about. We should be concerned 
about people who will seek to take advantage of children. I also put it to members that, quite apart from the fact 
that the system of child protection orders and criminal record checks has worked perfectly fine in Victoria for 
a number of years, if a person wants to access a surrogacy arrangement and says that, as a matter of principle and 
privacy, under no circumstances will they subject themselves to a criminal record check, should we not be concerned? 
I have been involved in these debates previously, and people will immediately say, “Well, what about two people 
who can naturally conceive? We don’t ask them to subject themselves to a criminal record check and a child 
protection order check.” With the greatest of respect to those who have articulated that question over the years, it 
fails to contemplate that there is no possibility of a government implementing such a regime. How on earth could 
a government make a law that required every person in Western Australia to subject themselves to a child 
protection order or a criminal record check prior to procreating? It would be an impossibility; it would be 
a nonsense. We, the state, ought never to intrude into what people are doing in the privacy of their own home; that 
is not a matter for us. However, when people come to the state and ask the state to assist in the reproductive 
process, it is an entirely different situation. Natural conception is not taking place and assistance is being requested 
of the government of the state, and that triggers a duty of care on the state with regard to the prospective child. 
The state can discharge that duty of care in part by ensuring that the commissioning persons and the surrogate 
mother do not have ulterior motives. 
Of course, child protection order checks and criminal record checks are not foolproof in themselves; they will pick 
up only people who have had previous offences and the like. They are not going to capture new offenders. But at 
the very least, would we not want to capture those individuals through processes that, I underscore for members, 
have been in place in Victoria for many years without any problems? Why would we not want to have at least the 
same standard of child protection in our state as has been the case in other states? 
I move now to the second case, the case of David Farnell. This case may be more familiar to members than the first 
case I referred to. It is sometimes referred to as the “Baby Gammy” case. There were many articles on this case, 
but for the benefit of Hansard, I will be quoting from an article that appeared in The Telegraph of 6 August 2014. 
This report, from the following year after the previous case that I referred to, is entitled “Surrogacy case: the history 
of sex offences of the Australian accused of leaving surrogate baby in Thailand” and is dated 6 August 2014. I note 
that the reporter is from Bunbury. I quote — 

The Australian man accused of abandoning his surrogate baby in Thailand has a history of child sex offences 
against three girls aged five to ten, with one judge saying he had “robbed these girls of their childhood”. 
Court documents released by the Supreme Court of Western Australia reveal that David Farnell, the 
father of Gammy, assaulted two girls aged seven to ten in 1982 and 1983 at his home and during 
“secretive meetings” in his garden shed. 
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He then committed further offences against a five-year-old girl from 1988 to 1992. The identities of the 
three girls were not released but he appeared to know each of them. 
In the case of the two girls, Justice Michael O’Sullivan in the district court told him: “Your conduct involved 
not only a violation of the innocence of young girls, it involved a breach of trust and confidence.” 
Farnell and his wife Wendy are at the centre of an international surrogacy controversy after they paid for 
a surrogate mother in Thailand and returned to Australia with a healthy baby girl but did not take her twin 
brother Gammy, who has Down’s syndrome. They have not appeared in public since the case emerged 
but said via a family friend this week that they had been told Gammy only had a day to live. 
Farnell’s convictions have prompted child protection authorities to order a review this week of the couple’s 
suitability as parents. The department has twice visited the couple’s home, which appeared empty. 
… the 21-year-old surrogate mother, had said she would consider having the baby girl returned to be with 
Gammy if rumours about Farnell’s convictions turned out to be true. 
The court documents show that Farnell, an electrician now in his mid-50s, pleaded guilty to the first set 
of offences against the two girls and was sent to jail for three years in 1997. He denied the later offences 
but was found guilty by a jury in 1998 and sent to jail for a further 18 months. 
The first crimes occurred when he was in his mid-20s but only came to light more than a decade later 
when the girls came forward as adults. Farnell was then married with three children and had no prior 
convictions, but he apparently became estranged from his family after the cases emerged. 
Justice O’Sullivan told him during sentencing: “You have a stable family life which is an irony, really, 
given that you appear to have robbed the complainants of an opportunity to have such a life.” 
The offences against the third girl began when she was aged five at a pool—apparently at his parent’s 
house—in 1988. Other incidents occurred until she was about nine. He claimed that the only time he 
touched the girl and her friend was “when he had to drag them slightly and then kick them out of the 
house because they were being a nuisance”. 

A jury in that case found Mr Farnell guilty on four charges but not guilty on one. 

Justice Ivan Gunning in the district court said Mr Farnell had shown no remorse and had accused the girl 
of lying. 

“She is very immature and this has affected her badly,” he said. 

“You have undergone some counselling; perhaps it may have had some effect but I’m a bit cynical with 
respect to that. That is reinforced by your refusal to accept any guilt and of course there is no remorse.” 

That is the second case as reported by The Telegraph, and it will be more well known to members. But that case 
did not stop there. Indeed, I note that some 18 months later the ABC also reported on the latest developments in 
that case. For the benefit of Hansard, I now refer to an ABC article dated 14 April 2016, entitled “Baby Gammy: 
Surrogacy row family cleared of abandoning child with Down syndrome in Thailand”. I quote — 

A baby with Down syndrome at the centre of an international surrogacy dispute in 2014 was not 
abandoned in Thailand by his Australian parents, a court has ruled. 

Baby Gammy and his twin sister Pipah were born in Thailand in December 2013 to surrogate mother … 
using Bunbury man David Farnell’s sperm and donor eggs, after Mr Farnell and his wife Wendy were 
unable to conceive a baby. 

The Farnells returned to Australia with Pipah in February 2014 and — 

The surrogate mother — 

… sought orders from Western Australia’s Family Court to have Pipah returned to her. 

However, in a judgement released today — 

That was 4 April 2016 — 

Chief Judge Stephen Thackray said he had decided she should continue to live with the Farnells. 

The article continues — 

… Justice Thackray found the Farnells did not abandon Gammy, and had wanted to keep him. 

However, at some time during the pregnancy, “it is clear that — 

The surrogate mother — 
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… had fallen in love with the twins she was carrying and had decided she was going to keep the boy.” 

When civil unrest broke out in Bangkok in early February, the Farnells were advised by Australian 
embassy staff to leave the country. 

With … refusing to give up baby Gammy, who was still in hospital, the Farnells left with Pipah and 
“returned to their home in Bunbury, which they had set up for two babies,” Judge Thackray said. 

“Although they were home, they were petrified the authorities might come to retrieve Pipah. They were 
also traumatised as a result of leaving Gammy behind.” 

The report then goes on to say — 

After details of the case were made public two years ago, it was revealed that Mr Farnell had been 
convicted of child sex offences. 

But in his decision, Justice Thackray said there was no evidence he had reoffended since his release from 
jail in 1999. 

Justice Thackray said Pipah had “settled into her new home” and was “thriving in the care of a loving 
network of family and friends, including Mr Farnell’s ex-wife, and their adult children and their families.” 

He said Gammy also “appears to be thriving” in Thailand where he has the “love and support of the 
members of … extended family”. 

“I have decided Pipah should not be removed from the only family she has ever known, in order to be 
placed with people who would be total strangers to her, even though I accept they would love her and 
would do everything they could to care for all her needs,” he said. 

… 

Justice Thackray said the case “should also draw attention to the fact that surrogate mothers are not baby-
growing machines, or ‘gestational carriers’”. 

“They are flesh and blood women who can develop bonds with their unborn children. 

I pause there to remind members that I am quoting from Chief Judge Stephen Thackray of the Family Court of 
Western Australia. The article continues — 

“The appalling outcome of Gammy and Pipah being separated has brought commercial surrogacy into 
the spotlight. 
“Quite apart from the separation of the twins, this case serves to highlight the dilemmas that arise when 
the reproductive capacities of women are turned into saleable commodities, with all the usual fallout when 
contracts go wrong.” 

I again remind members that those are not my words; those are the words of the Chief Judge of the Family Court 
of Western Australia, His Honour Justice Thackray. I note that Justice Thackray was highly critical of commercial 
surrogacy, and I encourage members, if they have the opportunity, to look at His Honour’s Family Court 
judgement. The case was heard from 9 to 13 November 2015, continued on 15 December 2015 and concluded on 
30 March 2016. The judgement was delivered on 14 April 2016. Chief Judge Stephen Thackray had a number of 
things to say, and I want to quote from three paragraphs of his judgement, interestingly placed under a subheading, 
“Part 14: law reform”. He states this in the paragraphs I quote — 

756 The appalling outcome of Gammy and Pipah being separated has brought commercial surrogacy 
into the spotlight. Quite apart from the separation of the twins, this case serves to highlight the 
dilemmas that arise when the reproductive capacities of women are turned into saleable 
commodities, with all the usual fallout when contracts go wrong. The facts also demonstrate the 
conflicts of interest that arise when middlemen rush to profit from the demand of a market in 
which the comparatively rich benefit from the preparedness of the poor to provide a service that 
the rich either cannot or will not perform. 

757 This case should also draw attention to the fact that surrogate mothers are not baby-growing 
machines, or “gestational carriers”. They are flesh and blood women who can develop bonds 
with their unborn children. It is noteworthy that no evidence was provided about the long-term 
impact on mothers of giving up children they carried, and there was no evidence of the impact 
on the children themselves. Nor was there any expert evidence of the impact on the other children 
of birth mothers who would have seen their mother pregnant, and perhaps felt the baby move in 
her belly, only to find that the baby never came home from hospital. Did those children wonder 
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who would be the next to be given away? And what of their feelings of grief and loss if they 
were misled into believing the baby had died? 

758 I accept it is for others to decide — 
I pause there. When Chief Judge Thackray says, “I accept it is for others to decide”, he is talking about us. He is 
the Chief Judge of the Family Court of Western Australia. He leaves it to us to make these other decisions. This is 
why these decisions are so significant and why, quite rightly, members have been granted a conscience vote. The 
judgement continues — 

758 I accept it is for others to decide whether the manifest evils associated with overseas commercial 
surrogacy can be overcome by importing the problem into Australia, even though such 
suggestions have been made as a result of what happened to “baby Gammy”. It is also for others 
to determine whether even a “first world” country can provide a regulatory regime sufficiently 
robust to protect the interests of surrogate mothers and the children they bear. 

I say again that they are not my words; they are the words of Chief Judge Thackray of the Family Court of 
Western Australia, delivering that judgement on 14 April 2016. I once again urge members to give strong 
consideration to an amendment along the lines of the Victorian legislation, which has worked very well there, 
requiring criminal record and child protection order checks to be undertaken. 
I foreshadowed that I had four cases to bring to the attention of members, and I now move to the third of those 
four cases. This case is that of a New South Wales man who was charged with abusing twin daughters. For the 
benefit of Hansard, on this occasion I will be referring to an ABC news article dated 2 September 2014. I am 
working chronologically through the four cases. The first was 30 June 2013, the second was 6 August 2014, and 
now I am moving to 2 September 2014. The article published by the ABC was titled “Australian charged with 
sexually abusing twins he fathered with Thai surrogate”. The South-East Asia correspondent reports — 

An Australian who fathered surrogate twins with a Thai woman has been charged with sexually 
abusing the children. 
The man, who cannot be identified, has been charged with indecent dealings of a sexual nature with the 
children while they were under 10. 
Court documents reveal he has also been charged with possessing child abuse material which was found 
after a raid on his home. 
… 

The Thai surrogate mother … also known as Aon, lives in the Petchabun province 400 kilometres north 
of Bangkok. 
Encouraged by a relative and with her husband’s agreement, Aon agreed to act as a surrogate for a couple 
from Australia who could not conceive on their own. 
“They contacted us to be a surrogate,” she said. 
“They asked whether we wanted to meet them first or if they should meet us first, so that they could see 
how I look like and we could see how they looked like, to see if it was fine for us.” 
Once the decision was made Aon met the couple, who had travelled to Thailand. 
“They said they were just married and they really wanted to have a baby so much,” she said. 
“She said her husband wanted to have a baby so much, please help them, please help them. 
“She held my hand and said please help them.” 
Aon agreed to use her own eggs. 
“I thought she really could not [use her own eggs] because I saw she was quite old already,” she said. 
“They must be really having problems and really could not find anyone else.” 
Aon says she was paid a total of 170,000 Thai baht for her services—about $5,500. 
She says there was mention of extra money because she had provided the eggs, while the sperm was 
supplied by the Australian man, but the extra payment never eventuated. 
Aon gave birth to twins several years ago. 
“After the birth the babies were not so strong so I was worried,” she said. 
“They were checked on many things, they had lung problems. 
“When it was time to give them up, I actually did not want to because I was worried. 
“They were about four to five months old. 
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“They were so lovely, I wanted them to stay with me, I did not want to let them go. 
“If they asked if they could cancel their payment and we kept the babies, I would definitely have said yes.” 
… 
The Australian couple took the twins back to their home in Australia—and it was then things took a turn 
for the worse. 
Court documents reveal the father became unemployed, allegedly had a violent temper, and the marriage 
broke down. 
The children were having night tremors and had begun to wet the bed. 
Last year the authorities charged the father with indecent dealings with the children. 
Aon and her husband … were told of the allegations in June 2013. 
“I felt terrible, I felt very bad, I don’t know how to describe it,” Aon said. 
“I knew only, when they came to talk to us they wanted to have a baby, will love them, will take the best 
care for them—I felt bad.” 
… 
The children are now in the care of the ex-wife of the accused man, and Australian child welfare 
authorities are now working on longer-term plans for their care. 

The author of this article of 2 September 2014 then interviews a representative of Childline Thailand, a child 
welfare organisation that runs safe houses for children and has been asked to help with the case. In that interview, 
with Ilya Smirnoff, the following comments are made — 

“We have been contacted by the international social service representative from Australia to make an 
assessment for the possible placement of the children back to Thailand,” Mr Smirnoff said. 
That would reunite the children with their surrogate and biological mother, but there are complications. 
“They don’t even speak any word of Thai, they don’t know that they are half Thai or have any connection 
to Thailand,” Mr Smirnoff said. 
“They consider themselves to be fully Australian.” 
The case is likely to increase the scrutiny on Thailand’s long unregulated surrogacy laws. 
… 

After the case of Baby Gammy, the baby boy with Down syndrome left behind by his Australian parents, 
the ruling Thai military has been working to introduce new laws banning commercial surrogacy. 
“A lot of people are also approaching this subject from the rights of the people who seek surrogacy, the 
rights of the surrogate mother, the rights of the hospitals and clinics,” Mr Smirnoff said. 
“But very few people, I think, until this time, were talking about the rights of the child. 
“[That] they have to enjoy all their rights and protection is one of the fundamental rights they need to enjoy. 
“It is a state party duty to put those checks in place, to ensure that the child is protected and all violence 
towards them is being prevented.” 
Mr Smirnoff says it is possible paedophiles are exploiting a loophole in the system. 
“It’s not just this system, they (paedophiles) are quite good at abusing any system. Especially this system, 
because right now it has these big sort of chunks that are missing, so they’ll just abuse it, abuse the 
opportunity,” he said. 
“If you know you are a paedophile and you think, ‘How can I get access to a child reasonably easy and 
reasonably soon?’, surrogacy is definitely an interesting opportunity for you, especially if you have the 
money.” 

I remind members that those are not my comments. Those are the comments of an individual who runs a child 
welfare organisation and safe houses for children in Thailand as a result of these types of cases. Once again, it 
emphasises that the state, if it is going to get involved in the reproduction process, has a responsibility to ensure 
that criminal record checks and child protection order checks have been undertaken, as has been the case in Victoria 
for quite some time without difficulty. Why we would not want to have at least that same standard in 
Western Australia is beyond me. Once again, I urge members to give strong consideration to the amendment that 
is on the supplementary notice paper. That amendment can be supported by members irrespective of where they 
sit on the topic as a whole. If, like me, members do not think a case has been made by the government to extend 
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surrogacy to single men and, like me, think that that is not a matter of discrimination, they can vote against the 
legislation. That is true. But members can also support an amendment to the bill if it passes the second reading 
stage. It does not have to be an either/or proposition. Whether or not members think that single men should be able 
to access surrogacy, we should be able to work together to ensure that we have the best child protection system in 
Western Australia. It should at least be at the Victorian level, since it seems to be the gold standard, as members 
will recall because I took them through the various jurisdictions. 
I will conclude my analysis of the four cases by moving to the fourth case. It is about a regional Victoria man who 
pleaded guilty to sexually abusing his twin surrogate babies. For the benefit of Hansard, I will quote from an 
article in The Sydney Morning Herald. The article was first published on 21 April 2016, but it was updated on 
22 April 2016. The article states — 

A regional Victorian man has pleaded guilty to sexually abusing his infant surrogate twin daughters—
and two young nieces from NSW—in a case certain to fuel debate about international surrogacy laws. 
The man was already abusing his nieces when he spent $44,000 to have the twins conceived overseas 
using a donor egg with the clear intention of sexually exploiting the children. He began abusing them 
when they were 27 days old and continued for seven months. 
The man also produced some of the most depraved exploitation material ever seen, according to the 
Australian Federal Police. The man was found to have been accessing child pornography for decades. 
… 
The 49-year-old, who cannot be named, will become only the second person in Australian history 
convicted of the federal offence of child trafficking, it is understood. 
On Thursday, he pleaded guilty to 37 charges, including the production of almost 17,000 images and 
videos of child abuse, and upskirt material taken of women on V/Line trains, between 2009 and 2014. 
Almost 300 images and videos featured the twin girls, who were born in Asia in March, 2014, using 
a donor egg from the Ukraine. 
The twins’ country of birth is suppressed, but the centre the man and his wife used boasts that they have 
helped dozens of Australian couples have children. 
The man’s wife first suggested surrogacy in 2012 after the couple of 26 years had failed with natural 
conception and IVF, and were unable to adopt. 
Federal prosecutor Krista Breckweg said the man asked his wife to have an abortion in the early 90s when 
she fell pregnant, and appeared to not be interested in parenthood until after he started abusing his nieces 
in 2009. 

The man, who was known on various child abuse forums by the name Candy, had told other members 
about the impending surrogate births and his intention to abuse the girls. 

He also suggested to his wife that one of the twins should be named Candy. 

… 

The twins—who are now in the care of the Department of Health and Human Services—were abused 
while the man was feeding, bathing and changing them. The man’s wife was in no way aware or complicit 
in the offending, according to the AFP. 

On 57 occasions, the man produced images or films which showed writing in felt marker on the twins, 
which, in some cases, gave the man entry into other online child abuse networks. The twins were abused 
for seven months. 

The man first came to the attention of police when an image of an unidentified victim was sent to the 
AFP in November 2014. 

The victim was found to be one of the man’s nieces. The sisters had been abused from the ages of four 
and six, after the man rekindled a relationship with his estranged brother in NSW. 

He often bought his nieces gifts and took them to Sydney’s Royal Easter Show, and repeatedly requested 
that they stay with him in Victoria.  

The man boasted on online forums ahead of their expected visits, and encouraged those who posted 
comments on his images. He also shared information about how he had drugged the girls prior to his 
offending, and subsequent images appeared to show them sleeping. 
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The man’s regional Victorian property was raided on November 26, and computers, cameras, hard drives 
and mobile phones were seized. Among the items seized was also a modified gym bag, which the man 
used, along with his mobile phone, to make five films under the skirts and dresses of women on V/Line 
trains in October, 2014. 

He made full admissions to police about the offences, and said he had been interested in child abuse 
material since the 1990s, but had repeatedly tried to resist his urges by deleting the material, most recently 
in 2007. 

I have to say that that is probably the most disturbing of the four cases that I have had to read. They are all 
disturbing, but that was more difficult to read out than the others. Again, I make the point for members that we are 
talking about ensuring that if the state is involved in the reproduction process, we provide the highest level of child 
protection—at least the same level that has been in place in Victoria for many years. Why would we want to have 
a lesser standard of child protection in our state than has been the case in Victoria and has worked effectively there 
for many years? If members vote for such an amendment, does that mean in any way that they are implying that 
every person who applies for a surrogacy arrangement is somehow the same as those sick individuals who I have 
just read out about? No, it does not mean that at all. It absolutely does not imply that. It is patently false and 
outrageous if somebody tries to draw that conclusion. However, it would send a very strong message that in 
Western Australia we at least want our child protection system to be at a level equivalent with that in Victoria, 
given we can learn from that state’s lived experience. If we are going to do anything with this surrogacy bill, in 
my view the bill should be defeated at the second reading stage, but if that is not the case, at the very least let us 
make sure that our legislation is at the same level as that in every other jurisdiction in Australia. Let us pick the 
best parts from those jurisdictions. Let us take the Victorian criminal record check and child protection order 
provision and use that in our legislation. Let us take the provision for extraterritorial application from Queensland, 
the ACT and New South Wales and put it in our legislation. At the very least, the outcome of this whole exercise 
should be improved legislation—that should be the minimum. 

Once again, I wonder what the reviewer Sonia Allan had to say about these matters. It is inconceivable that that report 
would be silent on child protection orders and the like. We cannot have the Chief Justice of the Family Court of 
Western Australia make highly critical remarks in the four cases, at least, that I referred members to this afternoon, 
and then have a reviewer who is being paid $225 000 by taxpayers not provide any comment whatsoever. It is 
inconceivable that that is the case. All I am asking the government to do is unlock that cabinet, open the doors and 
table the report it has had since 8 January. The government has the report and it has the power to provide it to 
members. Given the gravity of the four cases I just read to members, it is incumbent on the government to ensure 
that members have all the information before them. This bill does not warrant a blindfold for members of 
Parliament, least of all when they are expected to cast a conscience vote. 

I note that when this provision was implemented in Victoria, it had a statement of compatibility. On 10 September 2008, 
former Victorian Attorney General Rob Hulls introduced this provision for criminal record checks and child 
protection order checks. More than 10 years ago, the Victorians worked out that this was a problem. Remember 
the remarks I made earlier about individuals who have said that there are gaping holes and it is inappropriate 
for there to be gaping holes in a reproductive system that involves the states? I quote the Victorian Legislative 
Assembly Hansard of Wednesday, 10 September 2008. On the Reproductive Treatment Bill, former 
Attorney General Rob Hulls said — 

The requirements to provide a criminal records check and consent to a child protection order are 
reasonable given the important purpose of protecting the child to be born from ART. The interference 
with privacy is proportionate to the purpose, and is not arbitrary or unlawful. 

I could not agree more. The Victorians have had that standard of child protection for 10 years. At the very least, 
we should ensure that at the end of our debate on this bill, if the bill is not defeated, child protection order checks 
and criminal record checks are made mandatory. Once again, I urge members to contemplate an objection to that. 
Why would the commissioning persons object to subjecting themselves to a criminal record check—something 
that we ask people to do every time they apply for a working with children check in this state? Would one of the 
reasons be that they are like the people in one of those disturbing cases that I referred to? We have the ability to 
ensure that that does not happen if we pass an amendment to the legislation. 
I reiterate to members that this is not the first time I have raised this point; I raised this point with the previous 
government. I spent some time indicating my communications with Andrea Mitchell when she was the Minister 
for Child Protection. But, as it happens, it goes back further than that. Indeed, on 6 August 2015, I wrote to the 
then Minister for Health, Dr Kim Hames, and said — 

I was greatly encouraged by the responses provided by both the Minister for Child Protection and your 
Parliamentary Secretary during Estimates on Wednesday 24 June 2015 … 
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Members might be interested to know about the responses I received from those members of the government I was 
supporting at the time. The parliamentary secretary at the time was none other than Hon Alyssa Hayden. In an 
interchange with the parliamentary secretary on 24 June 2015, I asked — 

… Victoria requires that arranged parents and the surrogate mother and partner have criminal record 
checks and child protection order checks. That is what they have in Victoria at the moment. Is there any 
good reason why we could not have that in Western Australia? 

The then Parliamentary Secretary to the Minister for Health, Hon Alyssa Hayden, said, “There is no good reason.” 
I then asked — 

Parliamentary secretary, might you take that up with the minister after today so that we might seek an 
amendment to the act? 

She replied — 
I am sure you and I can both go and meet with the minister, honourable member. 

Indeed, we did meet with the minister, as per my letter to Hon Dr Kim Hames on 6 August 2015. Further to that, 
I had an exchange with the then Minister for Child Protection, Hon Helen Morton, on 24 June 2015. I quote the 
Standing Committee on Estimates and Financial Operations transcript. I said — 

In Victoria, criminal record checks and child protection order checks are required for arranged parents 
and the surrogate mother and partner. If the checks indicate any conviction for sexual or violent offences 
or any child protection order, a presumption against treatment will apply. This morning during estimates 
with the Department of Health, the parliamentary secretary to the Minister for Health advised that there 
is no good reason why this cannot be implemented in Western Australia and I ask: would you support 
such a reform? 

I went on to ask — 
The Victorian provision requires, if there is to be a surrogacy arrangement, that a criminal record check 
be done on the people involved and a check for any child protection order. It seems like a sensible reform. 
Given the Department for Child Protection and Family Support was consulted in the statutory review of 
the Surrogacy Act and, unfortunately, that review did not address this issue, I have pursued it with the 
parliamentary secretary this morning, and to close the loop, it would be good to get the position of the 
child protection agency. 

The response from Hon Helen Morton was — 
Once again, I would say that we would do anything that would enhance safety for children. I understand 
that we do not check the crim act record or do working with children checks for any parents under that 
arrangement. 

I asked whether that happened in Western Australia. She replied, “No, we do not do it at the moment.” Later 
I asked the minister whether she might take the question on notice. She said — 

Rather than take it on notice, I would just say that I would look at it as a potential amendment to the 
existing arrangements. 

Members can see I have been pursuing this matter since 2005. I have pursued it extensively since then. I wrote to 
the then Minister for Health, Hon Dr Kim Hames, on 6 August 2015. I again pursued it with the Minister for 
Child Protection in December 2016. Now we have a bill. Since that time, this is the first piece of legislation to 
provide the opportunity to have this debate. I urge members to give consideration to that amendment. As members 
can see from the responses from government, there is no good reason it cannot be implemented, and indeed that 
has been the case in the Victorian system, as I say, for now some 10 years. 

Members might be interested to know what the situation is in Western Australia with respect to these issues. What 
is the situation in Western Australia when we are considering our regime? Specifically, what oversight process 
exists? I can indicate to members that following the briefing that took place in September last year there was yet 
another exchange with a senior policy officer from the minister’s office. The senior policy officer from the 
minister’s office wrote to the member for Churchlands, the shadow Minister for Health, and me, as his 
representative in this place, on 12 September 2018 and said as follows. I quote from the email — 

As requested, the Health Department has received the below information from the Family Law Court on the 
question of surrogacy applications for parentage orders, specifically whether they are dealt with ex-parte 

• Surrogacy applications for parentage orders are dealt by the allocated judge in chambers. 

• There are no attendances by parties or their lawyers. 

• The matters are not dealt with ex-parte. 
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• All interested parties have been served or their respective consents provided. 

• No hearing date is allocated—the paperwork is filed in court by the parties, checked and 
forwarded to the judge, who also checks that all the requirements have been met, and then makes 
the orders. 

Then this piece of advice goes on to say — 

As discussed in the briefing, the Australian Law Reform Commission is currently looking at a range of 
family law reform matters here is a link to the terms of reference: 

Those terms of reference the senior policy officer drew to our attention can be found on the Australian Law Reform 
Commission’s website. I draw to members’ attention what the senior policy officer from the Minister for Health’s 
office was seeking to draw to our attention in these terms of reference she referred to. I have managed to get myself 
a copy of that document. For the benefit of Hansard, it is on the Australian Law Reform Commission’s website 
and it is titled “Terms of Reference: Review of the family law system”. It says that the terms of reference must 
have regard to a number of things. I am not going to read them all for members, that would be too lengthy, but 
I want to draw to members’ attention to at least a couple of them anyway. Some of the terms of reference state — 

• the fact that, despite profound social changes and changes to the needs of families in Australia over 
the past 40 years, there has not been a comprehensive review of the Family Law Act 1975 (Cth) 
(the Act) since its commencement in 1976; 

• the greater diversity of family structures in contemporary Australia; 

• the importance of ensuring the Act meets the contemporary needs of families and individuals who 
need to have resort to the family law system; 

At the time the Attorney-General was Senator Hon George Brandis, QC. He states on the website — 

REFER to the Australian Law Reform Commission (ALRC) for inquiry and report, pursuant to ss 20(1) 
of the Australian Law Reform Commission Act 1996 (Cth), a consideration of whether, and if so what, 
reforms to the family law system are necessary or desirable, in particular in relation to the following 
matters: 

He sets out a number of those matters, but the ones I particularly want to highlight are — 

• the protection of the best interests of children and their safety; 

… 

• the best ways to inform decision-makers about the best interests of children, and the views held by 
children in family disputes; 

• collaboration, coordination, and integration between the family law system and other 
Commonwealth, state and territory systems … 

Debate interrupted, pursuant to standing orders. 

[Continued on page 725.] 

Sitting suspended from 4.15 to 4.30 pm 
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